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NOTES OF CASES. 



Security for Costs by Nonresident — Meaning of the Words "Costs 
and Damages" — Va. Code 1904, Sec. 3539. — It is provided by statute 
that a nonresident plaintiff may be required to give security for "the 
payment of the costs and damages which may be awarded to the 
defendant and for the fees due or to become due in such suit to the 
officers of the court." In the recent case of Purtle v. Coristine in 
the circuit court of the city of Richmond, it was insisted that the 
plaintiff, being a nonresident and having sued out an attachment 
against the defendant, which was claimed to have been sued out 
without just cause, the word "damage" as used in the statute 
required of the plaintiff a bond sufficient to cover not only court 
costs and fees, but any damage which was suffered by the defendant 
by reason of the attachment being sued out without just cause. It 
was argued on behalf of the defendant that the word "damages" 
was inserted in the statute in order to require of the plaintiff in cases 
of unlawful attachment to put himself in a position to respond to 
damages in this state, without putting the defendant to the necessity 
of suing the plaintiff in a foreign state. It was also insisted that the 
words "costs and damages" occurred in no other section of the 
chapter on "Costs Generally, etc.," except in the section referred to 
(3539), the word "costs" being in every other section used alone, and 
that the word "damages" must have been inserted for the purpose 
of allowing recovery other than costs and fees, and that a con- 
struction to the contrary would be to render the word "damages" 
meaningless. On the other hand it was insisted on the part of the 
plaintiff that security was required only for costs, fees and damages 
assessed in the suit in which the security was demanded, and that 
the statute did not contemplate the giving of a bond for damages 
which would have to be awarded in a separate suit, although the 
damages might have grown out of the unlawful attachment in the 
suit at bar, and that the word "damages" has reference to the $5.00 
damages allowed for failure to duly file bill or declaration under 
Sec. 3240 of the Code. The court upheld the contention of the 
plaintiff. 



Depositions — Reasonableness of Notice to Take — Va. Code 1904, 
Sees. 3362-63. — In the recent case of Wood v. Gilbert, Judge Ingram 
of the law and equity court of the city of Richmond passed 
upon a most interesting question touching the reasonableness of 
notice to take depositions. Plaintiff gave the defendant notice 
on April 21st that he would take the deposition of a wit- 
ness in Tarkio, Missouri, on May 2nd. The evidence showed 
that Tarkio was a small town of some nineteen hundred 
population in the northwestern part of Missouri, and that, in or- 
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dinary course of the mail, it took three days for a letter to be 
transmitted from Richmond to Tarkio. The defendant objected to 
the reasonableness of the notice on the ground that it did not give 
him sufficient time to write to Tarkio for the purpose of securing 
the name and address of some suitable lawyer to represent him at 
the taking of the deposition and then to make terms with such 
lawyer to represent him. The plaintiff, on the other hand, showed 
that several of the legal directories gave the name of another lawyer 
at Tarkio other than the one before whom the depositions were to 
be taken as notary and that the standard legal directories gave the 
names of nine lawyers located at Rockport, the county seat of the 
county in which Tarkio was located, which was only ten miles from 
Tarkio, and that the defendant could from these directories have 
gotten the name of an attorney and have had ample time to make 
arrangements with him for the taking of the depositions. The 
plaintiff cited Sec. 3363 of the Code, which provides that when the 
party on whom notice to take the deposition is served is not a resi- 
dent of Virginia, service of such notice on the counsel of such party 
shall be sufficient, provided, the time between the service of the 
notice and the taking of the deposition shall be sufficient for con- 
veying by ordinary course of mail a letter from the place of service 
to the place of residence of the party and a reply from that place 
back to the place of service and time for counsel to attend at the 
place of the taking of the deposition. In this case both the defend- 
ant and his counsel were residents of the city of Richmond and it 
was argued under the statute above cited that even if client had 
been a resident of Baltimore the notice would have been sufficient, 
and that a fortiori the notice was sufficient in case both client and 
attorney resided in same city. The court decided that the notice 
was sufficient. . In the case of Trevelyan v. Lofft, 83 Va. 140, it was 
held, that the reasonableness of the notice depended upon the pe- 
culiar circumstances of each case, the principal of which are the 
distance, traveling convenience, conditions of the road, and all such 
matters as effect the ability of the party to attend personally or by 
counsel and to return in time for trial. See also, 1 Barton L. Pr. 
433; Unis v. Charlton, 12 Gratt. 484; Fant v. Miller, 17 Gratt. 187. 
In the case of Hartley v. Chidester, 36 Kan. 363, it was decided that a 
notice was reasonable if it allowed the advetse party one day for 
preparation and sufficient time for travel to the place of the taking 
of the deposition, excluding Sunday and the day of the service of the 
notice. In Carlisle v. Tuttle, 30 Ala. 613, it was held, that ten days' 
notice was sufficient where the place was fifteen hundred miles and 
could be traveled in six days. The proper rule in Virginia deduced 
from Sec. 3363, which is in pari materia and from the adjudicated 
cases in this state, seems to be that the notice must be sufficient to 
afford opportunity of the communication (both ways) between coun- 
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sel and client, and for the former to reach the place of the taking 
of the deposition and to return in time for trial. 



Unauthorized Operation by Surgeon Constitutes an Assault. — In 

Mohr v. Williams (Minn.), 104 N. W. 13, it was held, that a surgeon 
was guilty of assault and battery where he, without the consent of 
his patient while she was under an anaesthetic, performed an opera- 
tion on her left ear when she had instructed him to perform an 
operation on her right ear. The court decided that the surgeon was 
guilty notwithstanding the fact that he proved that it was necessary 
to perform the operation on the left ear, and notwithstanding the 
fact that there was an entire absence of evil intent. 



Eavesdropping. — Prosecutions for eavesdropping are now so very 
rare that many have forgotten that it was ever a crime. In the case 
of State v. Davis, 51 S. E. 897, an indictment for eavesdropping was 
declared defective because it failed to allege that the conduct de- 
scribed was habitual and that the conversation overheard by the 
defendant was repeated in the hearing of divers persons. 



Right of Privacy — Va. Code 1904, Sec. 2897a. — In recent years 
quite a number of courts of last resort have been called upon to de- 
cide whether there is any such thing as the "right of privacy." 
Perhaps the most celebrated case on the subject is Roberson v. 
Rochester, 59 . L. R. A. 478, in which Judge A. B. Parker delivered 
the opinion of the court. In this case there was a very strong 
dissenting opinion. The right of privacy has to some extent re- 
ceived statutory recognition in Virginia. Sec. 2897a, Va. Code 1904, 
prohibits the unauthorized use of one's name or picture for adver- 
tising purposes or for the purposes of trade. In the recent case of 
Cyrus v. The Boston Chemical Company, the law and equity court 
of the city of Richmond decided that independently of statute the 
law gave no right of action for the unauthorized use of one's picture 
for advertising purposes. The contrary view seems to be taken in 
the recent case of Pavesich v. New England Life Ins. Company 
(Ga.), 50 S. E. 68. See, also, 10 Va. Law Reg. 824; 11 Va. Law Reg. 63. 



Husband and Wife — Liability of Husband for Support of Wife 
Who Has Been Removed by Due Process of Law to Public Asylum 
for Insane. — The liability of a husband for the support of his wife 
at an asylum for the insane, to which she has been removed by due 
process of law, is denied in Richardson v. Stuesser (Wis.), 69 L. R. 
A. 829, in the absence of a statute expressly imposing such liability. 



